Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



1f^ 






■f^- 



^' SO . /^f Sb(/o) 



.,^ 



y 




S ^lo-l?' 




SlO 




_J 



; 



ANALYSIS 

AUSTKALIAN COLONIES- 
GOVERNMENT BILL. 



A. MACKAY, ES 



PUBLISHED FOR TBS SOCDtTT POR THE RBFOBM OP 
COLONIAL OOVBRNUBNT. 



LONDON: 
}AME3 BIDGWAY, PICCADILLY. 

1850. 



-S %io ■ li r. OX . ' 



^- /^it(io) 






ADVERTISEMENT. 



It is intended to publish the Debate on the 
Australian Bill on Friday next in a separate 
Volume. 



After the experience, which, in recent times, 
the world has had of Constitution-making, it might 
not unreasonably have been supposed that, if 
statesmen had not exactly attained to perfection in 
the art, they had, at least, learnt to avoid the 
grosser order of blunders in pursuing it. More 
particularly might it have been inferred that this 
had been the case, as regards the construction of 
constitutional systems devised and intended for the 
welfare and government of Anglo-Saxon communi- 
ties, inasmuch as no other race has furnished, not 
only so many, but likewise so many successful 
examples of what may be achieved in connection 
with this practical department of political science, 
as the race in question has done. It is now many 
centuries since the English Constitution began 
to conform itself irrevocably to the wants and 
genius of the people ; and for more than 200 
years have Englishmen, on different Colonial 
arenas, been devising, demolishing, reconstructing, 
and amending the political fabrics under which 
they sought to live and flourish. At this moment, 
scattered over the wide surface of the earth, we 
find them or their descendants living under nearly 
forty different constitutional systems, all of which 
are either of their own devisino^ or their own en- 
forcing, and all of which, though with varying 
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success, are in full and active operation. With so 
many " examples to our purpose quite," furnished 
by both the past and the present, we might rea- 
sonably expect, that in framing Govermental struc- 
tures for rising Colonies, our rulers, whatever scope 
they might give to a wayward fancy, as regards 
minor details, would scarcely depart from the 
broad and fundamental principles of the art. But 
it would really seem that, in connection with it 
especially, example and precedent are doomed to 
go for nothing. Whatever progress may be made 
in the other arts, and however securely men may 
pursue them, guided by the light of experience, 
that of political architecture is apparently aban- 
doned to perpetual infancy, the present generation 
of statesmen being seemingly in this respect, as 
little influenced by the successes as by the failures 
of their predecessors. Experience is the child of 
experiment. But it would seem as if our efforts 
at Constitution-making are destined never to tran- 
scend the limits of experiment. The wren builds 
her nest to day exactly as she did a thousand years 
ago, and the Colonial minister is now framing 
constitutions for Australia on principles analogous 
to those on which Locke foundered, when he 
endeavoured to transplant a political exotic to 
Carolina. 

If there is one principle, in connection with this 
matter, more clearly established than another, it is 
this, that, as regards English communities at least. 



no institutions can be permanent which do not 
strictly conform themselves to the wants and exi- 
gencies of such communities. History is replete 
with examples of this. The early American Colo- 
nies were constantly modifying the institutions 
which were, in most instances, forced upon them 
from a distsuce i but, notwithstanding the changes 
which they frequeittly underwent, so far behind the 
circum^anoea of the Colonies were they even at 
the epoch of Independence, that, with the single 
exception of the Charter of Rhode Island, not one 
of the Colonial constitutions survived the Revolu- 
tion. The experience of the provinces now consti- 
tuting British North America is to the same effect 
For years these provinces struggled ineffectually 
against systems of government not only uusuited, 
but positively obstructive, to them ; and it was not 
until they threatened to modify them throqgh the 
rough instrumentality of the sword, that the Colo- 
nial Office admitted their unfitness and consented 
to their revision. It is evident, therefore, that to 
foist upon a Colony institutions incompatible with 
its wants and circumstances, is but deliberately to 
sow the seeds of future difficulties between it and 
the parent state. Such institutions may last so 
long as they can be propped up by the power and 
the obstinacy of the mother country ; but if they 
do not yield in time to persuasion and remon- 
strance, they must at length succumb to force or 
the threat of force. 
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It may be urged that this is a self-evident pro- 
position, and recognized as a fundamental canon of 
Colonial policy. I do not allude to it to urge it in 
the abstract, but because, being universally recog- 
nized, it is so seldom acted upon. Our Colonial 
history is but one uninterrupted record of de- 
partures from it, nor does the Colonial department 
even yet evince any very decided intention of 
reverting to it. That department is now engaged in 
fashioning a constitution for Australia, in a manner, 
which must almost necessarily result in its own 
discomfiture. Whatever homage it may pay, in 
the abstract, to the principle that institutions in 
the Colonies must, to be useful, conform to the 
wants and circumstances of the Colonies, it is 
certainly as far on the present, as on any former 
occasion from taking the proper means for giving 
practical effect to that principle. The institutions 
under which alone the Australian colonies can 
prosper, are such as will be indigenous to the 
Colonies themselves. They must be the growth of 
the wants and circumstances, to which they must 
conform, and not the mere crotchets of Colonial 
Ministers, however honest and indefatigable they 
maybe. It is just possible that Lord Grey may 
hit upon a scheme in every way suitable to the 
antipodean dependencies for which he is so desirous 
to legislate ; but the chances are as much against 
him as they would be against the tailor, who would 
undertake to make a garment which would fit a 



man whom he never saw, and of whose 6gure and 
proportions he was entirely ignorant. But it may 
be said that there are more chances in this case in 
favour of success, inasmuch as the Colonial Office 
is not proceeding wholly in the dark, seeing that, 
through the medium of its official communications, 
and other sources, it is put, to some extent at least, 
in possession of the wants and wishes of the colonists. 
This may be quite true, and yet not justify the 
Colonial Minister, or any other man, or set of men 
in this country, who have not had actual and long 
experience of the Colonies, in undertaking to do 
that for them, which they alone are competent to 
do for themselves. Sir W. Denison, in his despatch 
from Van Diemen's Land, of the 15th of Aug. 
1848, writes thus, inter alia^ to Lord Grey. " Your 
'^ Lordship can hardly form an idea of the character 
^* of the population of these Colonies." Yet, notwith- 
standing this, his Lordship persists-— not only in 
framing Constitutions for Colonies, of whose popu- 
lations he is told, by one of his own Lieutenants, 
that he can scarcely *' form an idea,*' but in forcing 
upon Van Diemen's Land a Constitution diflPering 
in many essential points, from the recommendations 
of that very Lieutenant, who, from residence and 
contact with, and government of, the population of 
that Colony, has been able to *' form some idea*' 
at least of them. Sir W. Denison, for instance, 
ajdvises Lord Grey not to think of a singie Chamber 
for Van Diemen's Land. His Lordship thanks 



Sir W. DenisoQ forhia kind advice, but plainlj inti-^ 
mates from what follows, that in his opinion, the 
Colonial Office is a better judge of what will be 
advantageous to the Colony than any Governor or 
Lieutenant-Governor on the spot can be. The 
advice of Sir C. S. Fitzroy, Governor of New South 
WaleSj is equally explicit and equally disregarded. 
What reliance can be placed on the judgment of a 
department, which^ having no actual knowledge of 
its own of the Colonies, over which it presides, thus 
repudiates . its best sources of information? The 
Colonial Minister may fancy that Englishmen are 
the same wherever they are, and that because he 
has a knowledge of them at home, he must neces- 
sarily be well acquainted with their views, wishes, 
and feelings abroad. There is no greater mistake 
committed than this. Englishmen are not abroad 
what they are at home, a remark which particularly 
applies to t.he class which generally emigrates. 
We live here under a highly artificial state of 
society, each man, having, as it were, his allotted 
place in the complicated structure, out of which it 
is in all cases difficult, and in most almost im- 
possible for him to transfer himself. But he no 
sooner finds himself in a colony, and particularly 
if it be an infant settlement, then he discovers that 
his social station is henceforth to be very much a 
matter of his own choosing, and he naturally 
aspires to rise above the level, from which he has 
emerged at home. Finding himself thus on a new 



field, released from the conventional pressure which 
confined him at home, to a narrow sphere, from 
which his range of vision was but limited, and with 
better prospects and higher destinies before him 
than he had been accustomed to contemplate, his 
whole nature becomes speedily transformed, and 
things which he would formerly have considered 
the greatest boon as a subject, he soon learns to 
r^ard as but a partial instalment of his rights as a 
man. Such is the moral metamorphosis, which is 
almost the invariable result of emigration. Hun* 
idreds of instances of it have fallen under my own 
c^beervation in Canada, where I have seen men 
who, at home, have been but too glad to become 
tenants from year to year, on almost any terms, 
which the landlord might choose to impose, but 
who scouted the idea of becoming any man's 
tenants in the colony, except on terms, which would 
enaible them, by their own exertions speedily to 
cosveort their leases into fiieeholds. As through a 
small aperture, when near the eye, one can see the 
universie, so, through this single ct^tnge in his views 
and feelings, one can perceive the full extent of the 
transformation, which the whoile character of the 
emigrant undergoes* 

It is with Englishmen thus altered that a Colo- 
nial minister has^ to deal. They are still the sub- 
jects -of Her Majesty, equally with J;bose with whose, 
superintendence the Home Secretary is principally 
charged; but they are far more independent, be- 
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cause they are less shackled and have a wider field 
before them, — and far niore refractory, because 
they are less necessitous. Such are the elements 
of which are composed the different communities 
which occupy our most rising Colonies. It is evi- 
dent that in framing for them systems of govern- 
ment designed to be permanent, there are many 
things to be taken into account, which can only be 
properly considered on the spot, and that too by 
those most conversant with all the circumstances 
of the case. Even they would find it a task of no 
ordinary character to devise a set of institutions 
not only appropriate to the occasion, but capable 
of expansion with the future social and material 
development of the Colonies. Such was the expe- 
rience of the memorable Convention which met in 
Philadelphia in 1787. What, in this respect, the 
best and most competent of the Colonists them- 
selves would find it difficult to do, it is next to im- 
possible for others at a distance properly to do for 
them. 

Indeed, in the Bill now before Parliament, there is 
a tacit admission of this — for, in providing for the 
revision and amendment of the Constitution which 
it enacts, such revision and amendment are de- 
volved upon the Colonial Legislatures, subject, in 
certain cases, to the assent of Her Majesty in Coun- 
cil^ which is but a conventional phraseology for the 
Colonial Office. Whether this power of revision 
and amendment is a substantial, or merely a nominal 
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one, will be afterwards considered — it being suffi* 
cie.nt for my present purpose that it is simply con- 
ceded. The arrangement is one which does vio- 
lence to all our preconceived notions of the relations 
which graduated authorities should bear to each 
other. To the subordinate authority is given an 
appeal from the decision of that which is supreme. 
It would not be more out of the regular course of 
events to subject the judgments of the House of 
Lords to the revision of the Quarter Sessions, or 
to give the Imperial Courts original jurisdiction in 
local actions, with a power of appeal to the Local 
Courts. But this has more to do with the charac- 
ter than with the principle of the concession. 
There is no limit put to the power of revision and 
amendment conceded, but, in certain cases, the 
assent of Her Majesty in Council; in other words, 
the arbitrium of the Colonial Office. If the local 
legislatures can amend in one point, they can amend 
in all, until they amend the original device entirely 
away ; for the power of revision given them, sub- 
ject only to the approval of the Colonial Office, is 
co-extensive with the limits of Colonial, as contra- 
distinguished from Imperial, authority. It is pos- 
sible, therefore, that, in the course of a few years, 
the institutions now so considerately provided for 
the Colonies may be altered throughout — from which 
it is evident, that the scope and character of the Co- 
lonial Constitutions are ultimately to depend upon 
the will and judgment of the colonists themselves. 
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This being the case, why not begin at the right 
end, and suffer that will atid that jadgment to pro- 
nounce at once, the Imperial State contenting itself 
with the power of disallowing any proposal which 
trenched upon anything which indisputably fell 
within the range of its exclusiTC authority. If the^ 
concession in question be of any value, to this 
matters must come at last ; for, so far as regards 
their local institutions, it is provided, in words at 
least, that the views and wishes of the colonists 
are ultimately to prevail. Now the advantage of 
beginning at the point, at which it is intended that 
the matter should end, would be this — that the 
chances of collision between the Imperial and Local 
authorities, on questions of such grave import, 
wotild be nuaterially lessened, if not entirely re- 
moved. For, it unfortunately happens, that the 
right of approval reserved to the Colonial Office 
extends to questions, which are not only not exclu- 
sively of an imperial nature, but have wholly a 
local bearing. This bemg so, ppist experience • 
leaves us no alternative but to wnclude that almost 
every change which- the local authorities may pro- 
pose, will, if it is not openly and avowedly resisted 
by th6 department^ liave such impediments thrown 
in its way as will retard, if not entirely prevent, its 
consummation. Every proposed change will thus 
be the signal for a protracted conflict between the 
Local anfd Imperial authorities. It is easy to foresee 
that, in such conflicts, the Local authorities must 
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ultimately prevail-~but each aucceative triumph 
will leave in the Colonial mind an additional grudge 
against the Imperial State. This will lead to con* 
sequences, which all, who have at heart the weU 
fare of the empire, are most anxious to avoid. 
But they are consequences, which are sure to follow 
a measure, which would almost seem to have been 
devised with a view to the difficulties and the ill- 
blood, which it is certain to engender between the 
Colonies and the mother country — And ali this be- 
cause the Colonial Office has neither the courage 
nor the generosity at once to. concede to the colo- 
nists, that which they are authoritatively instructed 
they can gradually, but indirectly, appropriate to 
themselves. Were this concession manfully and 
honestly made, the most prolific source of difficulty 
and dissension between the Colonies and the pa- 
rent State, would be at once annihilated. But, 
instead of this, th& Imperial Parliament is called 
upon to usurp, for the present, the undoubted pre- 
rogative of the' Australian people — at the same time 
that, by the provision which it makes, for the revi- 
sion and amendment of its measure by the leK»d 
authorities, it virtually declares itself, incompetent 
to the task, which it assumes to perform. . It would 
be dtberwise were the power of revision and amend- 
ment reserved to itself alone. 

Having said this much as to the viciouaness of 
the principle of proceedings in a matter of this kind, 
by Imperial legislation, subject to Colonial revbion, 
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instead of at once permitting the Colonies to act for 
themselves, subject to Imperial control, solely for 
the conservation of Imperial interests, I shall now 
proceed to examine the details of the Bill, in doing 
which I shall take its several clauses in the order 
in which they are set forth. 

The preamble of the Bill recites no less than 
seven different Acts, passed at different times for the 
government of the Australian Colonies. The first 
Act so recited is the 6 & 6 Vict. c. 75, which esta- 
blished, on its present basis, the Legislative Council 
of New South Wales. The next, that of the 7 & 8 
Vict. c. 72, merely clears up doubts *' as to the re- 
^* gulatiou and audit of the accounts of the Customs 
" in New South Wales/' The next, the 7 & 8 Vict, 
c. 74, explains and amends the first recited Act. The 
next, the 9 Geo. IV. c. 83, establishes a Legislative 
Council in Van Diemen's Land, consisting exclu- 
sively of executive nominees. The next, the 5 & 6 
Vic. c. 61, establishes a similar legislative body in 
South Australia. The next, the 10 Geo. IV. c. 22, 
empowered his Majesty to nominate, under certain 
restrictions, a Council for Western Australia, which 
Act was by the seventh and last recited Act, the 
9 & 10 Vict. c. 35, continued until the 31st day of 
December, 1848, and to the end of the then next 
Session of Parliament. After this elaborate recital 
of what had previously been done, in the way of 
legislation for the Colonies in question, the first 
clause proceeds to enact the separation of the district 
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of Port Philip from the colony of New South Walej*, 
and the erection of the said district into a separate 
province, under the name of Victoria. 

That the Legislative Council of New South Wales, 
as established by the 5 & 6 Vict. c. 75, will, at least, 
as regards the number of members composing it, 
require alteration after the separation of the district 
of Port Philip from the said Colony, is contemplated 
by the second clause, which empowers the Govern- 
or tind Council of that Colony to determine the 
number of which the Council shall hereafter consist. 
The same authority is likewise to determine, for the 
time being, the number of members of which the 
Legislative Council of the new colony of Victoria 
shall consist. The clause then proceeds to enact, 
that one^third part of the number composing each 
of the Legislative Councils in question, shall consist 
of the nominees of the Imperial executive, such 
nominees to consist of the number next greater 
than one-third^ provided the whole number in either 
case should not be exactly divisible by three. The 
remaining two-thirds of the Councils respectively 
are to be elected by the people of each Colony. The 
third clause empowers the Governor and Council 
of New South Wales, to make such provision for 
the division of the Colony into new electoral dis- 
tricts, as to them may seem 6t, and likewise to 
divide the colony of Victoria into electoral districts, 
after which it grants them all necessary authority 
in matters appertaining to elections — the fourth 
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clause, howev€[r, providing that, after the issue of 
the writs for the first election of members of the 
Legislative Council of the Colony of Victoria, the 
said Colony shall be considered as established, when 
the authority of the Governor and Council of Nevir 
Soad^ Wales over it and itat reveBOH, akatt ceBte. 
Clause six, authorizes the existing Legislative 
Councils in Van Diemen's Land and South Australiai 
to establish vi^ithin their colonies respectively, legis- 
lative bodies similarly constituted to those already 
adverted to, the power and authority of the existing 
Councils to cease, as provided by clause 7) ^s soon 
as the writs have been issued for the first election 
of members of the new legislative bodies. By clause 
8| provision is made for the establishment of a 
Council on a similar basis in Western Australia, as 
soon as proper steps are taken for charging upon 

* 

the revenues of the said Colony, " all such part of 
" the expenses of the civil establishment thereof, as 
" may have been previously defrayed by Parlia- 
mentary grants;" and, as the authority of the 
Council established by the 10 Geo. IV. c. 22, ex- 
tended by the 9 & 10 Vict. c. 35, expired at the 
close of the Parliamentary Session of 1849 — the 
9th clause revises that Act, and continues it in force 
until after the issue of the writs for the first elec- 
tion of. members to the new Legislative Council — 
in addition to which, it legalizes all acts done by 
the Council, whose authority expired with the close 
of the session of 1849, which acts are declared to 
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be as valid and effectual, as if they had been 
ordained and executed before the powers of such 
Council had expired. Clause 10, empowers the 
Governor and Legislative Council, of each of the 
Colonies, to make such alteration, as to them may 
seem fit, as to the number of members of which the 
legislative Councils respectively shall consist, the 
division and extent of the different electoral dis- 
tricts, and the number of members to be returned 
by each district — and, as to all other matters ap- 
pertaining to the elections— provided, however, 
that whatever may be the numbers of which the 
Legislative Councils shall respectively consist, one- 
third of the whole number shall, in each case, be 
executive nominees, or the next greater number 
than one-thirdf if the whole number shall not in 
any case, be divisible by three. 

Such are the provisions made by the Bill for the 
continuance in New South Wales, of the legislature 
established in that Colony by the 5 & 6 Viet. c. 75, 
and for the creation of similar legislative bodies in 
each of the other four colonies of Victoria, Van 
Diemen's Land, South Australia, and Western 
Australia. Before discussing the remaining por^ 
tions of the Bill, it may be as well here briefly to 
consider the policy of the provisions already ad- 
verted to. The most prominent feature of this 
part of the measure is, the constitution assigned to 
the Legislative Councils; the legislature of each 
colony to consist of the Governor and a single 
Chamber. 
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All government is divided between the executive 
and legislative authorities^ the judiciary being, in 
reality, but a branch of the executive. In some 
countries the executive appropriates to itself the 
sole power of legislation, being uncontrolled, not 
only in administering, but also in making, the laws. 
In others, and particularly in free States, the exe- 
cutive and legislative functions are divided, the 
executive in these cases sharing, but never monopo- 
lizing, the power of legislation. The executive is 
in such cases, admitted to a participation in the 
legislative authority, that it may not be forced to 
administer laws, to the enactment of which it may 
have decided objections. Such, however^ is more 
the theory than the practice of representative go- 
vernments, the executive generally assenting to all 
the measures adopted by the other branch or 
branches of the legislature. In America, where 
the President occasionally vetoes the acts of the 
Congress, the practice is more conformable to the 
theory than in England, where all legislative power 
practically centres itself in the two Houses of 
Parliament. In England, at least, whatever may 
be the theory of the Constitution, the executive 
and legislative departments are, practically, dis- 
tinct from, and independent of each other, the 
executive authority being vested exclusively in the 
Crown, and all legislative power being, in reality, 
wielded by the different classes of the people. 
Indeed, if there is any dependence on either side, 
it is on that of the executive, which is far more 
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controlled by the Legislature, than the Legislature 
is influenced by it. tJnder these circumstances, it 
is necessary, in the conduct of public affairs, to 
guard s^ainst the double evil of precipitate legis* 
lation, and overwhelming the executive. Standing 
alone in the presence of the Legislature, the ex* 
ecutive, whether it participates in theory or in 
practice in the business of law making, must be 
completely overborne in moments of general ex* 
citement, unless a sufficient check of some kind or 
other, is put on impetuous action on the part of 
the Legislature, at the same time that, without 
some such check upon itself, the populace might 
frequently, through the legislative body, legislate 
to its own injury, and to the general detriment of 
the State. It is desirable, therefore, both for its 
own sake, and for the safety and stability of the 
executive, that some such check should be put 
upon it, in its legislative capacity. The question 
which has so long puzzled philosophers and poli- 
ticians is, of what that check should consist. In 
the different Anglo Saxon communities possessed 
of representative government, we find that question 
solved by the division of the legislative department 
into two distinct branches. In our case, one of 
the branches is hereditary— in others it is elective; 
and in others again it consists of executive nomi- 
nees ; but however constituted the branch in ques- 
tion may be, the judgment of Anglo Saxons, when 
left free to act, has everywhere pronounced in fa- 

c 
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votrri^f thts doable Chaih^er. In Ava^ncA it has 
donrc 86, where the legislative power of th« execu* 
tive is tnore 'freely ^xereised than here^ and in 
Ehgland it did so, loi^ before the executive be- 
came the cypher in legislation, which it now really 
ift. The double principle recognised in this h^ 
that the legislative power wielded by the people 
might be prblifix; of popular injtiry, without some 
efficient check upon its action^ greater tha^ that 
which the executive alone can interpose to it, and 
^hit, with6ut such check) the independence of the 
executive wbuld be more an idea than a Ineality. 

The gteilt object sought by this tripartite distrr- 
butron of power is that of due deliberation in thfe 
business 6f legislation, ^nd the maintenance V}f a 
proper balance between the execntiVe and legi'slar- 
tiVe departments. ThB deliberation aimed at would 
be wanting, *and the balance between the 'depart- 
ments be disturbed, were the legislature to consist 
bt but a single Chamber, with no other body to 
interpose between it and the executive. But there 
is aftother way in which tiie proper balance Would 
'1)e difitufbed, and that would be by giving to 
'trndue legislative preponderance to the executive. 
The die(tnrbatice from this latter source might 'be 
cd^kistent With a double Chamber^ provided one of 
the Chambers were too much under executive 
rnfluefnce and control. With but a single Chamber, 
it wou4d greatly de^etnl upon the constitution of tbe 
Chamber, whether the distnrbiitice cam^ frthaithe 
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one «ide t>r the other« for upon this would entirely 
depend whether tbie popular or the executive ele-- 
ment unduly prepQudemted in the gOTemoient. 
la the one case, the executive would be reduced to 
a noneiitity-**in the othar, the people would be 
Oj^pretoed. Thus, from a single Chamber, whether 
nuxed pr unmixed in its constitution, would arise 
o»e of the great evils sought to be avoided. At the 
same time, it is possible for the popular el^nent 
unduly to prefiwderate with a single Chamber of a 
mixed form, in which case it is teasy to see that 
the evils to be aipprebended from such a prepon* 
deranpe with a« unmixed single Chatnber, would 
be aggravated instead of less^ied. 

What is it tbat we bave proposed to us io this 
instance? That the legislature of each of the 
Colonies in question shall consist of the 'Governor 
and a single Chamber. If tfais Chamber be un* 
maxed in its constiJ:utiou, and consist entirely of 
representatives of dhe people, it is evident that the 
executive wiiU speedily become a mere nominal 
branch of a legislature which will be without 
any ^eal check upon it. To vsuob as are rather 
eager than otherwise for the entire predominance 
of die democratic element, this will not appear ob- 
jectionable; but it will be decidedly so to those 
who are aii^xious to ^maintain ^anything like a ba- 
lance betNveen the it wo departments of the govern- 
metnt. But «as such is not to be the constitution of 
tbiC Chamber, it is unnecessary further to pursue 
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the question, as to what would be the result of 
establishing it on such a basis. The Chamber is 
to be of a mixed form, one-third of its whole num- 
ber, at least, to consist of the nominees of the 
executire. The question is, how is it likely to 
work, so constituted ? It is barely possible that its 
action may be harmonious, as respects both its own 
constituent parts and its relations to the executive, 
and that its proceedings may be the result of calm, 
temperate, and deliberate discussion. To attain 
this happy result, it would be necessary that the 
elective and non-elective members of the Chamber 
should be bn the best possible terms with each 
other, and that there should be a cordial under- 
standing between both combined and the Executive 
Government. Now, although all this is possible, it 
is scarcely probable ; the chances being all against so 
felicitous a combination of favouring circumstances. 
Were the Executive local, both in its origin and its 
responsibility, the chances would be greater of an 
entente cordials between the different component 
parts of a legislature so formed, than they are now, 
with the Executive the mere agent of a distant 
bureau, deriving its instructions from, and being 
responsible to, it alone. The action of a legislature 
so constituted, is sure to be a one sided one, and 
to whichever side the preponderance may incline, 
its working will be faulty and dangerous to the 
peace and welfare of the Colonies. Either the Ex- 
ecutive Government, through its nominees, and 
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such influence as it may acquire over a portion of 
the elective members of the Chamber, will obtain 
entire control of the legislature ; or the popular 
representatives, by banding together in sufficient 
numbers, will set at defiance both the Executive 
and its nominees. In the one case, all the benefits 
of a representative government will be lost; in 
the other, there will be a triumphant democracy, 
embittered and exasperated by a futile opposition. 
The scheme is, therefore, one which, by the merest 
possibility, may occasionally work well, but which 
in all human probability, will, in the main, operate 
disastrously to all concerned. 

In considering the working of a legislature so 
constituted, let us first inquire into the means 
whereby the Executive may make itself master of 
the Chamber, and thus all the advantages of 
representative government be lost. By way of 
illustration, let iis suppose that the Chamber con- 
sists of sixty members. The Exeutive starts with 
one-third or twenty of these as its own nomi- 
nees. Even if it required a majority of the 
whole number to constitute a quorum, this, should 
the whole of the elective members be in oppo- 
sition to it, would give the Government a work- 
ing majority consisting entirely of its nominees, 
except when there was a very full attendance of 
members. To secure a majority in all cases, it 
would only be necessary to influence one more 
than one-fourth of the whole number of elective 



metnbers. Thas In a house of sixty, a majority of 
thirty^one might be deciired by adding to the 
twenty nominees^ eleven of the forty elective mem- 
ber. In other words, the Government to be secure 
of the Chamber, would only have to influence 
about one quarter of the elections. If with the 
machinery which it can put in motion, the influ* 
ence it can wield, and the patronao;eat itsdisposaU 
it cannot or do not do this, it will be, because it 
will be either ignorant of the mode of turning its 
resources to account, or scrupulous of so using 
them. The power of a Colonial Government in 
this respect, is greater than may, at first sight, be 
supposed. Even in cases in which there is a double 
Chamber, and one house consists entirely of popu- 
lar representatives, it has found means to pack thai 
house, election after election, with creatures of its 
own. In Lower Canada, where a war of races 
existed for years, this was not so, inasmuch as the 
French Canadians made every election turn upon 
points of race and creed, which kept the popular 
in perpetual antagonism with the other branches of 
the legislature. But in Upper Canada the case 
was ditferent, and better illustrates what may hap- 
pen under the proposed scheme for Australia. 
Here there was but one race divided, as that race 
ever is, into two parties. The party adhering 
to the successive Governments, which for many 
years administered the affairs of the province, was 
a decided minority of ifhe people ; yet through its 
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own influence, and that of its nominees of the Upper 
House, and of its partizans throughout the country, 
the Grovernment managed, with occasional excep- 
tions, to secure a popular Chamher as subservient 
to its views as was that of its own nomination. If 
the legislature was thus controlled in a case in 
which it was necessary to secure a clear majority 
of the whole number of popular representatives, it 
is much more likely that it will be so in one 
in which the same end may be attained by se- 
curing only about one-fourth of the representa- 
tives. Such will, or at least may be the case, in 
the Australian Colonies, in any one of which the 
Governor, if he has but a single Chamber, as con- 
stituted by the Bill, to deal with, may make him- 
self master of the legislature by cajoling, corrupt- 
ing, or intimidating about one-fourth part of the re- 
presentatives of the people. Any measure, therefore, 
may be passed by the Executive nominees and 
elisyen out of the forty elective members of the 
(Chamber. As to the legislature, in each case, is 
4ielegated the control, subject to certain exceptions, 
over the revenues of the province, both as regards 
the raising and appropriation thereof, and as it is 
also charged with the power of making extensive 
alterations, not only in the details, but also in the 
very structure of the Constitution, it follows that 
the people may be taxed and their money voted 
away, and that extensive changes may be wrought 
in their poUtijCal institutions, with the consent of 
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but aboat one quarter of the whole number of 
their representatives. This may be representative 
Government ; but it is not representative Govern- 
ment .as it is generally taught to, and regarded by. 
Englishmen. This anomaly would not occur were 
the sixty members divided into two Chambere 
instead of constituting one,— the twenty nominees 
sitting in one Chamber, and the forty representa- 
tives in another. In that case the Government 
could only secure the legislature by influencing 
not one quarter, but a clear majority or one-half 
of the popular representatives,— that is to say, 
twenty-one instead of eleven of the forty membere 
constituting the Lower House. 

The case of Canada shews that even a majority 
of the popular representatives may be secured by 
an energetic and unscrupulous Government, but 
the task is one not so easy of accomplishment as 
to secure but about a quarter of them, by which 
the same end will be attained, if the nominees and 
the representatives are to sit and vote together. 
With two Chambers, even though the Government 
should secure the complete control of both, no mea- 
sure could be passed, involving either the raising 
or the expenditure of money, or any important in- 
terest appertaining to the Colony, without receiving, 
in form at least, the sanction of the majority of the 
people. But even such forms should be jealously 
adhered to, for under them rights may be re-as- 
§erted, which may have been long in abeyance, bfat 
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D6t extinguisbed. The scheme, as it stands, is well 
devised for perpetuating in the Colonies the in- 
fluence of the Colonial Office, by striking with pa- 
ralysis the popular element in the Government — 
that all power, both legislative and administrative, 
may centre in its nominee, the Local Executive. 

But it may be said that the experience of New 
South Wales is adverse to the conclusion that such 
would be the result of a single, but mixed, Cham- 
ber. It IS quite true, that the result of the experi- 
ment in that Colony has been quite the reverse 
of this, inasmuch as the popular representatives, 
instead of having, been overborne by Executive 
influence, have set both the Executive and its. 
nominees at defiance. But, although this has un- 
questionably, so far, and for obvious reasons, been 
the result of the trial of the system in New South 
Wales, it, by no means, follows that it will be so 
in the other Colonies, or that it will always continue 
so in New South Wales itself. In Upper Canada, 
the people occasionally triumphed signally over 
the Executive and the Upper Chamber, by return- 
ing large majorities to the Lower House, hut, in 
the main, that House was packed by the partizans 
of the Executive. And so in New South Wales- 
there is no guarantee that the present ascendancy 
of the popular element is to be perpetual — seeing 
how much easier it will be, by the system proposed, 
for the Executive there to triumph over popular 
oppositipn than it- was in Canada. But even sup- 
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posing^ that the past experience of New South 
Wales, in this respect, is a type of what its future 
experience, and that of all the other Australian 
Colonies will be, this only shews that the system 
proposed will throw the Constitution, in its work- 
ing, out of balance in one way, instead of in an- 
other. Were this to be the case, it is clear that 
Government in the Colonies would be essentially 
democratic. There are many, who think that this 
would be but as it should be— but does her Ma- 
jesty's Government — or do many of those who pro- 
mote the Government Bill think so ? The Colonial 
Office, in proposing such a measure, must clearly 
mean one of two things — it must mean either to 
destroy the influence of the popular element which 
it creates, or to place that element in the undis^ 
puted ascendant. One or other of these results the 
proposed system is sure to effect If the former is 
intended, the system proposed, of governing the 
Colonies through a minority of their representa- 
tives, is well adapted to secure it ; if the latter — 
and the example of New South Wales shews that, 
even under this system, the latter may be the case 
— why, in the name of common sense, not make 
the Constitution as democratic in its form, as it 
will be in its working ! Of what avail is it that 
a Conservative element is intrbduoed, firhich will 
be of no avail whatever ! If a welUbalanoed Con- 
stitution, consisting of difl^rent powers is what is 
wanted, this is not the mannev in which to procure 
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it If a well-balanced Constitution is not what is 
wanted, then it is worse than absurd to encumber 
it with counteracting elements which never can 
have any efficient operation. If the system works 
one way, it will render nugatory the popular ele- 
ment ; if it work in another, it will annihilate the 
Conservative element introduced' into it. In the 
one case, it will be an oligarchy governing through 
democratic forms; in the other, it will be a demo- 
cracy exacerbated by vexatious but fruitless opposi- 
tion. If the Ministry mean that the government 
of the Colonies shall be essentiallv democratic, let 
them forbear to thrust into the popular Chamber 
an aristocratic element which, if it cannot be a 
cheeky is sure to be a clog— for, thus encumbered, 
the action of the single Chamber will be like that 
of a loaded ball upon the bowling green, which 
can only reach its object by an indirect and cir- 
cuitous course. Whatever the Ministry mean, it 
is clear that a Constitution of balancing powers is 
not in their thoughts — for the system which they 
propose can only work to the utter prostration of 
either the conservative or the popular element, 
which it evokes. 

But I may here be reminded that all are agreed 
ias to the superiority of a double over a single 
Chamber. The Ministry have admitted it both in 
their despatches and their speeches. Why then 
perstst in imposing a single Chamber upon the 
Celontes ? Is it that information in favour of it 



28 

has reached Downing Street, from official sources 
in Australia ? The only officials, the Governor of 
New South Wales, and the Lieutenant Governor of 
Van Diemen's Land, with whom the Colonial 
Office has been in frequent communication on 
the subject, have declared against it. But, say 
the Ministers, the people of New South Wales 
have pronounced in favour of it. So far as that 
Colony is concerned, I admit the cogency of this 
reasoning, provided such be the fact. But to say 
that, because New South Wales has pronounced in 
its favour, the other Colonies are also favourable to 
it, is to indulge in a non sequitur of the most 
superlative kind. And yet, because New South 
Wales has pronounced in its favour it is to be forced, 
in the case of Van Diemen's Land, upon a people 
whose opinion has not been asked, and a Governor 
who has remonstrated against it. The principle on 
which the Government affects to proceed is that of 
deferring to the wishes of the people, and yet it does 
not even ask what their wishes are, in four out of 
the five Colonies in question. It has got the 
opinion of New South Wales, and, fortified with 
that, proceeds to legislate for Australia. But is it 
clear that the opinion of even New South Wales 
has been unequivocally pronounced in favour of a 
single Chamber ? That there has been an ex^ 
pression of opinion in favour of a single Chamber 
is undeniable — but it has not come from a sufficient 
number of the people to justify the inference that 



'^ 



29 

it is the deliberate opinion of the Colony, Besides, 
the opinion pronounced has not been upon the 
naked merits of the question of a single or a double 
Chamber. In New South Wales, where the working 
of the single Chamber has resulted in the complete 
ascendancy of the popular, over the official element, 
the people have no desire to risk that ascendancy, 
by submitting to any change, which would put the 
official element more beyond their reach than it is 
at present. It is on this account that, with their 
experience of a single Chamber, they prefer it to 
any arrangement, which would put the official 
nominees, whom they have now under their control, 
in a separate Chamber of their own. But before 
we can justly sa}' that they have pronounced in 
favour of the principle of a single Chamber, we 
must put the simple alternative of a single or a 
double Chamber fairly before them. To clog that 
of the double Chamber with an obnoxious condition, 
and then to say that the decision is against the 
principle of a double Chamber is as unfair as it is 
incorrect. If all the people of New South Wales 
had joined in the expression of opinion, which has 
been given in favour of a single Chamber, it would 
not follow that they were adverse to a double one. 
It would only shew that they had no predilection for 
the only kind of second Chamber, which they bad 
in contemplation, when they came to that decision. 
If the single Chamber is obnoxious to so many 
objections, the remedy is obviously in the double 
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ODe. But here the question ame», how is the 
. second Chamber to be constituted ? According to 
all the more recent precedents, it would be com- 
posed of executive nominees, aad thrs is clearly die 
kind of second Chamber, which those in New South 
Wales bad in contemplatioA, who pronounced 
in favour of the single Chamber. 

But a second Chamber so constituted is objec- 
Jaonable, both in principle aiid in point of time. It 
is objectionable in principle^ because it directly 
militates with the ground on which the system is«up- 
posed to rest, of which it is a feature. It is objec* 
tionable, in point of time, because the domination 
of the Colonial Office^ of which it is one of the 
main props, is fast becoming a matter of history. 
Such a Chamber is obviously at variance with the 
principle on which a tripartite distribution of power 
is assumed to rest. In euch an arrangement, the 
second Chamber is assumed to be a ^deliberative 
body, standing between the Executive and the po- 
pular branch of the legislature^ Such is its posi- 
tion in the British Constitution, aiad such also 
though to a less extent^ is its position in that of the 
United States, where the Executive is practically at 
least, curmed with greater powers for its own protec- 
tion than with us. Whenever heretofore., ^a consti- 
tution, with -a nominated second Chamber» has been 
established in a Colony, it has been so that the 
Colony might enjoy what has been fondly, but not 
fairly called the " image and transcript" of thp 
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British Cini«tkatfoii. W^re it in reality in such case 
Svhat it assames to be» the second Chamber would 
tM^cupy an independent position between theExecu'- 
tive and the popular branch. Such is die case with 
the House of Lords. But no one would pr^tebd to 
say that 8u6h would be the case with the House of 
Lords^ were it to tsonsist entirely of the nominees of 
the €rown. Nor ^an any one rightly say that it 
is the ease in any Colcny^ in which the seoood 
Chamber isteompotsed ^xlelusively of such nominees. 
In theBritiiA'Goiistitutton^ the Executive forms but 
one fX. the tht^ee branches of th^ legislature. In a 
Colonial Oonstii^ation, with a nominated second 
Chamber^ tbe Ex^euliive forms, in reality, two of the 
^htee brancheiB of the legislature. E%'eii here, where 
4he monai^chiical principle runs higj^, such an ar- 
k^tegement would be seomted-^in the Colonies, 
whfere the democratic principle has more scope, it 
*W0uid be tolerated only until it could be successfully 
resisted. The Calonies will ino longer bear of a 
'seeoud Chamber, if it is to be but a multiplex re^ 
.ftecti<m of the Executive governmient. They have 
shad'CfUough off the interfneddling of the Colonial 
Officio in local affitirs^ and would rathel* have a 
single Chamber^ mix^ or unmixed, with all its 
anocnalies and risks^ tiian came und«r the dbminion 
of so unscrtpuflous an agent in the hands of the -de- 
paTtin<eiiit,«as!9Ucih a second Gham4)er Would be. For 
if, wJlh a <niiiDed single Chamber, there would be 
dangdr, srlthouglh such has not been the case in 
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New South Wales, that the popular element would 
be prostrated through Executive influence, the evil 
would be such as would soon cure itself. But the 
evil which would arise from the anteigonism, which 
would be engendered between the popular element 
and a nominated second Chamber, would not be so 
speedily remediable. The active encroachments 
which would, in the one case, be constantly made 
upon popular rights, would sooner bring matters to 
a crisis, than would the dogged resistance which 
would, in the other, be offered to popular demands. 
But if a second Chamber is desirable, and one 
composed of nominees objectionable, the only al- 
ternative is to have an elective second Chamber* 
But to this it may. be objected that, if a nominated 
second Chamber would place too much power in 
the hands of the Executive, an elective one would 
place too much in the hands of the people. But 
even admitting this, the evil would not be so great 
in the latter case, as in the former —for, in the latter, 
the people would only be usurping a portion of 
the legislative functions of the Executive, whereas, 
in the former, the Executive would combine an 
excess of legislative influence with the whole ad- 
ministrative power. But what are we to under- 
stand by the. people having too much legislative 
power ? — If not by the theory, at least by the prac- 
tice, of our Constitution, all legislative power is 
wielded by the different orders of the people, the 
Executive being more a nominal than a real branch 
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of the legislature. If this is so at home, it must be 
much more so in the Colonies, where the democratic 
principle so naturally and irresistibly developes 
itself. The point from which we must start, there- 
fore, with respect to the Colonies is, that as regards 
local matters to the people appertains all legislative 
power. If this be so, no good, but the reverse, can 
follow from endeavouring to transfer to the Executive 
a large portion of the authority appertaining to the 
people. To put one of the Chambers under the 
direct control of the Executive, would be to do 
this. If to the people is left the power which is 
their own, the question is, how can it be wielded 
by them, with least injury to themselves, and de- 
triment to the State ? Certainly not by clogging 
it with an executive check, so thorough and con- 
stant as a nominated second Chamber would prove 
itself. This would either stop the machinery of 
Government altogether, or force it into a fitful and 
spasmodic action, which would endanger its very 
existence. The way is, to let the people impose a 
check upon themselves. To those who are accus- 
tomed to associate nothing but nomination or 
hereditary right, with the idea of a second Cham- 
ber, a self-imposed legislative check may appear to 
be but a slight barrier against the fitfulness of po- 
pular caprice, and the impetuosity of the popular 
will. But a little reflection will teach those who 
thus think, that they are greatly in error. In the 
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British Constitution we have an example of an he- 
reditary Upper House— in the last French Consti- 
tution, we had one of a nominated Upper Chamber 
— in the Constitution of the United States, we have 
one of an elective Upper Chamber. Now, accord- 
ing to the class of thinkers alluded to, the Senate 
of the United States should interpose a far less 
efficient check to rash and precipitate legislation, 
than does the British House of Lords, or did the 
French Chamber of Peers. But the very reverse 
of this is the case — the United States' Senate 
wielding a legislative authority, unknown to either 
the House of Lords or the Chamber of Peers, In 
England it is notorious that all real legislative 
power centres itself in the House of Commons. In 
the United States the Senate divides, substantially 
as well as nominally, the legislative authority with 
the House of Representatives. Over and over 
again has the Senate, in moments of the most 
furious popular excitement, calmly and majesti- 
cally interposed itself between the House of Re- 
presentatives and the country, reversing without 
fear the rash and precipitate decisions of the 
House, and thus quelling the tempest, which was 
gathering over the Republic. On a very recent 
occasion the peace of the world was secured by one 
of those timely interpositions. And what is the 
secret of this undoubted power of the Senate ? 
Simply that it has, in common with the House of 
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Representative^ a loctis standi with the broad Con- 
stituency of the nation. It is in no dread of the 
other House, because, equally with the other House, 
it represents the people, and has the people equally 
to sustain it. Away then with the fears of an 
elective second Chamber, founded upon the sup- 
position that it would interpose no sufficient check 
to popular rashness, seeing that the most efficient 
curb that history shews to have been put into 
the laoath of a popular Assembly, has been by 
another Assembly elective like itself. It is worthy 
of remark too, that the mutual relations of the two 
Houses of Congress are co-existent with an inde- 
pendence on the part of the Executive, unknoMm 
to the working of the British Constitution. 

But whether we like an elective second Chamber 
or not, the alternative before us, as respects the 
Australian Colonies, is not that of an elective or a 
nominated second Chamber, but that of a double 
Chamber, with both branches elective, or a single 
Chamber, of a mixed or unmixed Constitution. 
A nominated second Chamber is impossible, and it 
was against it, and not against an elective second 
Chamber, that the people of New South Wales 
pronounced, when they decided in favour of a 
single Chamber. The simple question then is, 
which is the better of the two — a double Chamber, 
with both branches elective, or a single Chamber, 
mixed or unmixed ? An unmixed single Cham- 
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ber is objectionable on the ground that it offers no 
check to precipitate legislation. A mixed single 
Chamber, to be constituted as proposed, would be 
objectionable because it would either work, through 
Executive influence, to the prostration, for the 
time being, of the popular element, which would 
lead to a catastrophe, or, as in the case of New 
South Wales, it would lead at once to the complete 
ascendancy of the popular elenient, under circum- 
stances, which would only aggravate the evils of an 
unmixed single Chamber. Better than either 
would be the double Chamber, with both branches 
elective, seeing how wholesome and efficient a 
check, as shewn in the case of the United States, 
the one branch would interpose to the other. And 
this, no doubt, would be the decision of the Colo- 
nists, were the question presented to them in this 
simple shape — without holding up to them the un- 
palatable alternative of a Chamber of Nominees. 

But those who object, in this instance, to the 
double Chamber, whether the second branch be 
nominated or elective, do so partly on the ground 
that the Australian Colonies do not afford the 
proper materials for a second Chamber* In other 
words, they are favourable, in principle, to a Con- 
servative branch of the Legislature, but are estopped 
in this case, from carrying the principle into ac- 
tion from the want of a Conservative element in 
the population of the Colonies. The Ministry take 



37 

this ground, at the very time that they are 
seeking to introduce Conservative materials into 
their proposed single Chamber. What does the 
Colonial Office mean but the imposition of a 
Conservative check upon popular action, by the 
introduction oF twelve of its own nominees into 
the Legislative Council of New South Wales ? — 
And if these nominees act, as they are designed to 
act, what is to prevent their acting as a conserva- 
tive body, if, instead of sitting with the people's 
representatives, they sit in a Chamber by them- 
selves ? Here then we have obviously the mate- 
rials for a nominated second Chamber, at the very 
time we are told that we have them not. And if 
the Colonial Office can discover the materials for 
a second Chamber, what is to prevent the people 
of the Colonies from doing the same ? If the people 
can make the discovery as readily as the Colonial 
Office, we have the materials for an elective second 
Chamber. The argument, therefore, in favour of 
a single Chamber, on the ground that there are no 
materials, of which to compose a second Chamber 
of any kind, entirely fails. Unfortunately in this, 
as in other instances, people are very apt to be 
carried away by mere sound. What is the mean- 
ing of this alleged want of material for a second 
Chamber? Of what nature are the materials re- 
quired ? Must men be larger in stature, must they 
be richer, wiser, or better, or must they be superior 
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ill any, or in every way to, the members of the 
Lower House, in order to form fit materials for a 
second Chamber ? That they must be so is cer- 
tainly no legitimate inference frotn the world's 
efxperience of second Chambers. There are quite as 
itaany Anaks in the House of Commons as in the 
House of Lords, and quite as many rich men too — 
\Vhilst the intellectual and moral standard of the 
one is not generally supposed to be a whit lower 
than that of the other. Nay, there are many men 
in the House of Commons, who would be ornaments 
to the House of Lords, whilst there are many in 
the House of Lords, who would not shine in the 
House of Commons. Our own daily experience 
thus teaches us that it is not necessary for us to 
have for an Upper and a Lower Chamber, two dif- 
ferent sets of materials, standing in the relation to 
each other of superior and inferior. If there is 
material for one Chamber, there is material for 
another. To hold otherwise, and to say that an 
Upper must consist of superior material to that 
constituting a Lower Chamber, is but the same as 
to say that a Lower must conisist of inferior material 
to that constituting an Upper Chamber. You 
cannot hold the one position without yielding the 
other. Yet to yield the other would involve this 
absurdity, that a Lower House might be objected 
to in a Colony occupied by a highly superior 
society, dn the ground of a want of inferior ma 
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terials of which to compose it. . The object should 
be not to look for different sets of materials, but to 
constitute both Chambers of one and the same kind 

I of material, and that the very best that was avail- 

able. To enable the second Chamber, in such case, 
to fulfil its peculiar functions in the constitutional 
scheme, all that would be necessary would be to 

^» make it stand on a somewhat different electoral 

basis from that of the Lower House, and to give its 
n^embers a longer tenure of their seats. Perhaps 
to this, it might be as well to add some difference, 
in respect to age. Thus constituted, the Upper 
House would amply fulfil its functions, even were it 

^ composed of the inferior material, were there any 

real difference in point of material, between the 
two Chambers. Let us, therefore, proceed on the 
rational principle, that the best material should 
^nter into the composition of both Chambers, in- 
stead of running off with the notion, that the esta- 
blishment of a second Chamber should be post- 
poned, until we can discover a kind of superior 
moral porcelain, of which to construct it. 

In illustration of the argument of want of ma- 
terial, Ministers are fond of adverting to the 
analogies presented by the Constitution of the 
United States. But whilst they allude in favour 
of their views, to the peculiar constitution of the 
Federal Senate, they forget that there is a local 
Senate in each State of the Union. Whence is 
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the material for the local Senate derived ? From 
the same source as is derived that for the local 
House of Assembly. The only diflference between 
a Senator and a Member of the Assembly is, that 
the one must be a little older than the other, 
before he is eligible — that he represents a larger 
area, comprising several of the electoral districts 
returning members to the Assembly, and that he 
liolds his seat for a longer period. With these 
exceptions, there is nothing to prevent a Senator 
from being, in every point of view, the inferior 
of a member of the Assembly. And have we not a 
second Chamber in some of our other Colonies ? 
Nova Scotia and New Brunswick had such Cham- 
bers, before their population was as great as that of 
New South Wales is now. A Territorv of the 
United States can apply for admission as a State, 
as soon as its population amounts to 80,000 
souls. Previous to its admission, it forms a Con- 
stitution for itself, invariably with a second Cham- 
ber, for which it finds the material, in a population 
but a little more than one-third the present popu- 
lation of New South Wales. Even California has 
found the material for such a Chamber. In going 
to America for illustrations. Ministers will find 
more than they bargained for. 

The feature of the Bill, therefore, comprised in 
the clauses constituting the single Chamber cannot 
stand. Both argument and illustration are in fa- 
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vour of the double Chamber. But the second 
Chamber must be elective, and not a mere bevy 
of Executive nominees. It is on such a second 
Chamber, and on such only, that Colonial re- 
formers, and the great majority of the Colonial 
Reform Association insist. 

From clause 11 to clause 18 inclusive, a variety 
of matters are provided for, including the powers 
of the Local Legislatures, when constituted, over 
different subjects, and particularly the degree of 
control, which they are to exercise over revenue 
and expenditure. Over them, the Crown, though 
making large concessions to the Legislatures, is by 
no means disposed to let go its hold, for by clause 
13, no ap[)ropriation can be made for the public 
service, until the Government, on Her Majesty's 
behalf, ^' shall first have recommended to the 
** Council to make provision for the specific public 
" service, towards which such money is to be ap- 
" propriated." At the end of clause 17, power is 
given to the Governor to alter, with a view to 
diminution and consequent saving, the sums appro- 
priated to certain specified purposes, but the sav- 
ing so effected can only be disposed of, in the Co- 
lony or Colonies, in which it is effected, " as to 
" Her Majesty shall seem fit." By the first part 
of the same clase, powers are given to the Legis- 
lature to alter the appropriations, with a view to 
either their diminution or increase, but every mea- 
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sure affecting either the salary of the Governor, or 
the sums mentioned in the third parts of Sche- 
dules A. B. and C. appended to the Bill, *^ shall 
" be reserved for the signification of Her Ma- 
"jesty's pleasure thereon." Jhe sums in ques- 
tion are neither more nor less than three items, 
amounting together to £49,000. set apart for the 
purposes of Public Worship, in New South Wales, 
Victoria and Van Diemen's Land. Without ques- 
tioning the right of the Colonies themselves, to 
endow any Church, or as many Churches as they 
please, or to set apart either lands or funds for 
Ecclesiastical purposes, there can be no doubt that 
it is neither right nor politic in the Imperial State 
to make such appropriations out of the Colonial 
revenues, or having once made them, to enact that 
they cannot be either altered or repealed, but by 
Imperial consent. If there is one thing more than 
another which savors of localism, as contradistin- 
guished from imperialism, it is the disposal of the 
local revenues. It was partly on this ground that 
the Canadian Government was lately upheld in ap- 
propriating a portion of the Colonial funds, to the 
payment of losses occasioned by the rebellion in 
Lower Canada. There can be no local self-govern- 
ment in the Colonies, short of the absolute disposal 
of their own revenues. It is on this ground — that 
of the impropriety of Imperial interference with a 
matter purely and essentially local — that I here rest 
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the objection to the provision in question. Thi9 
is sufficient reason for its rejection, without going 
into the broad and exciting question of the pro-» 
priefy or impropriety of Ecclesiastical endowments. 
The Colonists are competeiU, if they think fit^ to 
make such endowments for themselves, and if they 
do not see fit to do so, no good can result from our 
endeavouring to do so for them. Whatever line of 
demarcation we may ultimately draw between 
Imperial and local jurisdiction, it is clear we can- 
not justly transfer to the Imperial side of the line, 
the power, in dealing with the Colonists, to dispose 
either of their money or their consciences. 

The clanses which follow, from 19 to 23 inclusive, 
have reference to the establishment, powers and 
duties of District Councils. The first Act having re- 
ference to sunh Councils, was that of the sixth 
year of the present reign. By that Act, power 
was given to the Governor of New South Wales, 
by letters patent, " to incorporate the inhs^bitants 
" of every county, within the said Colony, or of 
*^ such parts of counties or of other divisions, as to 
** him should seem fit, to form districts,'', for the 
puposes of the Act. This power was conferred 
upon the Executive, without any reference to the 
wishes or the necessities of the different districts, 
at a time when, from the paucity of population 
throughout the greater part of the Colony, the 
result of the establishment of such Councils would. 
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iti most instances, have been utterly incomiiiensii- 
rate with the trouble and expense which they 
would have entailed. The consequence is that, 
although Letters Patent have issued establishing 
such Districts, and District Councils, they have in 
many cases, remained in abeyance to this day. If this 
precipitancy, in urging forward the establishment of 
these Councils had not rendered them suflSciently 
unpalatable to the people of the Colony, they were 
certainly rendered so by the proposal subsequently 
made, to put the Councils in the relation of con- 
stituents to the representative section of the Central 
Legislature. Such a proposal was of course, scouted 
from one end of the Colony to the other, but con- 
currently with other causes, it broughtin to unmerited 
disrepute the system of local municipalities, with 
which it was unfortunately blended. This shews 
how a good thing can be spoiled, by gratuitously 
encumbering it with unnecessary and obnoxious con- 
ditions. How, with the example of Canada before 
him, where District Councils work so admirably, 
the Colonial Minister could have made such a 
proposal, it is not easy to comprehend. It is 
now, however, abandoned, nor is a Council to be 
formed in any District, except oil petition of the 
inhabitants thereof. This provision extends to all 
the Colonies. 

One of the niain objects of the establishment of 
district municipalities is to place under local con^ 
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trol, local taxation and expenditure for exclusively 
local purposes. This control being vested in the 
municipalities, it is clearly impolitic to vest any 
similar control in any other body. Yet clause 523 
empowers the Governors and Councils of the dif- 
ferent Colonies, notwithstanding the establishment 
of District Councils, or the powers conferred upon 
them, to make such regulations and provisions, not 
only concerning the " raising, assessing, and levy- 
ing of tolls, rates, and assessments," within districts 
so formed, but also for or concerning the " appro- 
''priation of such tolls, rates, and assessments, 
'* as to such Governors and Councils may seem 
meet." Had the objects been to superinduce a 
conflict of jurisdiction, could it have been better 
secured ? 

Passing over several clauses having reference 
chiefly to matters of detail, we come to clauses 
SO, 31, and 32, embodying one of the most im- 
portant features of the Bill — that providing for the 
federation of the Australian Colonies. 

Clause 30 provides, after the fulfilment of certain 
conditions, for the constitution of a Federal Go- 
vernment, the powers and duties of which are 
defined in the two clauses which follow. The main 
condition is that two or more of the Colonies shall, 
through their Legislatures, petition the Governor- 
General of Australia to unitq them in the bonds of 
federal union. It is in contemplation to appoint 
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the Governor of one or other of the Colonies to the 
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titular dignity of Governor-General, or " such 
** other person as in and by any letters patent" may 
be so appointed, shall be Governor-General. So 
long as the duties of this high functionary are 
merely titular, so long may his style and dignity be 
assumed by one of the Local Governors. But 
whenever any real duties devolve upon him, it is 
evident that one and the same individual cannot 
properly fill the offices of Local and General Go* 
vemor. From the clause, however, it would ap- 
pear that some one, not a Local Governor, may 
be appointed to the post of Governor-General, 
whilst the post is yet titular, so that the clause 
contemplates the probability of a Governor- General 
before there is a General Government for him to 
administer. There can be no General Govern- 
ment in Australia, until two or more of the Co^ 
lonies petition for one. The presentation of peti- 
tions or addresses must obviously be anterior to 
the formation of a General Government ; and it is 
provided that the petitions may be presented to 
some one acting as Governor -General, who is not the 
Governor of any of the Colonies. Besides, they may 
never petition so that he may never have a Govern- 
ment. We have recently seen an instance of an 
empire without an emperor ; but a governor with- 
out a government will be an anomaly quite as 
extraordinary. 
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As soon as two or more of the Colonies present 
the requisite addresses, her Majesty in Council i& 
empowered to establish a General Assembly, to be 
called " The General Assembly of Australia." It 
will be seen that, whilst it is competent for all, it is 
also for any two or. more of the Colonies thus to 
unite under a common government for common 
purposes, each of the Colonies so united still re- 
taining its local government for local purposes. 
Thus, any two of them, say Victoria and New 
South Wales, may unite in a Federal Union — 
the other three, and such other Colonies as may 
hereafter be created, keeping aloof and maintaining 
their independence. Notwithstanding this, the Le* 
gislature of the united Colonies of New South 
Wales and Victoria, is to assume to itself a style 
and dignity to which it can have no real claim — in 
calling itself the ** General Assembly of Australia." 
It is true, that power is given to the other Colonies, 
on presenting addresses, through their respective 
Legislatures, to the Governor General for that pur- 
pose, to come into the Union — so that it is possible 
that, by and bye, all might be included, when the 
General Assembly would not be inaptly designated. 
But whilst power is equally given them to keep 
aloof, there is no certainty that they will ever come 
in, because, in the first place, being judges of their 
own interests in the matter, they may see every 
reason for keeping aloof from such a union, and in 
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the next, because they may see every reason for 
joining in a distinct and separate confederation of 
their own. No express power is given by the Bill 
to Van Diemen's Land, South Australia and 
Western Australia, to form a Federal Union by 
themselves, if they do not see«fit to enter into that 
which may be formed by Victoria and New South 
Wales — but as the general good of the Colonies is 
the avowed object of the proposed confederation, 
they cannot justly be refused the right to form se- 
parate confederations, if, in their judgment, such 
an arrangement would but conduce to their in- 
terests. The geographical circumstances of Aus. 
tralia, are such that it is far more likely that it will 
yet be the seat of several confederations than of a 
single confederation. It would not be right to 
condemn the rest of the Colonies to separation, 
unless they chose to enter into a union, which any 
two of them might be the first to propose and 
adopt. Besides, whilst Van Diemen's Land, South 
Australia, and Western Australia, might be un- 
willing to enter into a union with Victoria and New 
South Wales, those two, having formed a union by 
themselves, might be equally unwilling to receive 
them. To propose federation, therefore, exclusively 
on the ground that there should be but one union, 
would be but to say that if all the Colonies did not 
unite, some or all of them must remain separate — 
and this, whilst it might be for the interests of all 
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that there might be separate confederations. If 
they can form separate confederations and do ao, 
none of the Assemblies presiding over them can be 
the General Assembly of Australia. If they cannot 
form separate confederations, and all do not chose 
to enter the only confederation which may be 
formed, the Assembly presiding over this, partial 
union, cannot be properly called the General Aj^ 
sembly of Australia. Should two confederations 
be formed, the lival Assemblies may reconcile their 
differences in this respect, as our two Primates do 
at home, by having one called the ** General As« 
** sembly of Australia," and the other the " General 
*^ Assembly of aU Australia." This is not a matter 
of much importance, but it shews, as do other parts 
of it, that the Bill has not been very carefully 
drawn up. * 

Having thus provided for a Governor-General, 
who may never have a Government, and conferred 
a very sweeping designation upon a body, which 
may, after all, be but very partial as to its ju* 
risdiction and authority, the clause proceeds to 
enact that the General Assembly shall consist of 
the Governor-General and a House of Delegates* 
It then provides that the Members of the House of 
Delegates shall be elected by the Jjegidative Coun* 
cils of the Colonies^ which shall have entered into 
the Union— although, in the preceding sentence, 
it is declared that the manner and form of election 
are to be directed by her Majesty in CounciL It is 
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clearly necessary to prescribe tlie manaer in which 
the first election is to take place, in order to give 
the Assembly an existence — but it is not necessary 
that two modes should be prescribed, inconsistent 
with each other. Of the two modes, the preferable 
one decidedly is that the Bill should at once prescribe 
the manner of election instead of leaving it to the 
Queen in Council. It by no means follows however 
that the manner of election prescribed by the Act is 
the proper one. The object of devolving the matter 
upon the Queen in Council could only be to give the 
Imperial Executive a greater hold of the Assembly 
than it should possess. There can be no other object 
in seeking to enact that ^^ the Members of the said 
" General Assembly shall be elected — (although 
" their election is, as already seen, afterwards de- 
" volved upon the Legislative Councils)* — and their 
** seats vacated — and all laws to be made and en- 
** acted by such General Assembly shall be so made 
^^and enacted, and the business thereof conducted 
'^ in such manner, and from and under such rules 
" and conditions, as her Majesty, by Order in 
*' Council, shall direct." It is true that, by the 
31st clause, power is given to the General Assem- 
bly to alter the rules prescribed by Order in Coun- 
cil, and to alter its own Constitution, but no 
measure for either of these purposes can take effect 
until it has been confirmed by her Majesty in Coun- 
cil. This is neither more nor less than giving to her 
Majesty in Council a perpetual control over such 
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minutiae even as the mode of transacting business 
in the Assembly. Can it be, for a moment sup- 
posed that such a body, if it ever have an exist- 
ence, will tolerate so unnecessary and vexatious 
an interference with its proceedings. The Assem- 
bly, which is to legislate for Australia, is to beheld 
in the leading-strings of the Colonial Office, as to 
its form of transacting business, and its general 
modes of procedure. How little do they, who con- 
template such an interference, know of the tone 
and temper of such bodies, and of those whom they 
represent. 

But the most important point of all connected 
with this part of the subject, is the proposed dis- 
tribution of the representation in the General 
Assembly, between the different Colonies, which 
may enter into the contemplated Union. When 
States federate for a common object, to be promoted 
by a common Government, in which they are to be 
represented, they must, as regards the representa- 
tion, adopt one of three courses. They must either 
proceed upon the principle of equality of represen- 
tation or of inequality of representation, or adopt 
a compromise between the two contending prin- 
ciples of equality and inequality. The larger, the 
more populous and more wealthy States will na- 
turally contend for the principle of inequality, 
which, by according to population and wealth what 
they deem to be their legitimate weight and in- 
fluence, will give them a decided preponderance in 
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the Legislature. The smaller, the weaker, the 
less populous and less wealthy States will, on the 
other hand, contend for the principle of equality, 
which will give them as good a footing in the 
general Legislature as is occupied by their idore 
powerful neighbours. The stronger will resist the 
pretensions of the weaker Stated, on the ground 
that their admission would give to a limited num-' 
ber of people, and a small amount of wealth, the 
same influence over the affairs of the confederacy, 
as to a large number of people, and a great amount 
of wealth. The weaker will resist the pretensions 
of the stronger States, on the ground that their 
independence, if not their very existence, would 
be compromised by their acknowledgment. There 
can thus be no federation which will possess any 
thing like a national vigour, until both parties 
recede from their extreme pretensions, and meet on 
the common ground of a compromise. Such was 
precisely what occurred in the United States, at the 
adoption of the Constitution. The most populous 
States of that day were Virginia, Penpsylvania, 
and Massachussetts. The proposal made by these 
States was, that the general Legislature should 
consist of two branches, in each of which the 
States should be represented in the proportions 
of five members for Virginia— four for Pennsyl- 
vania, and the same nuniber for Massachussetts ; 
two for each of the States of North Carolina, South 
Carolina, New York, Maryland, and Connecticut, 
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and one for each of the States of New Hampshire, 
Rhode Island, New Jersey, Delaware, and Georgia. 
What the delegates of some of the smaller States, 
aud none more eloquently than Mr. Martin from 
Maryland, contended for was, that there should 
be but one Le^^islative Chamber, in which, as 
under the Articles of Confederation, all the States 
should be equally represented. Had the former 
proposition been acceded to, the three States first 
named would have engrossed to themselves the 
complete control of the Legislature. Had the 
latter been listened to, the interests and objects of 
the larger aud wealthier communities would have 
been too much subjected to the control of the 
fiOialler States. Such was the conflict of interests 
which, more thau once, brought the Convention 
^t Philadelphia to the verge of dissolution. The 
ijuestion was carried in favour of inequality of 
representation, as regarded the lower branch of the 
Legislature, and it was not, until it was attempted 
to infuse the same principle into the constitution 
of tb^ upper branch, that the storm which had been 
long gathering in the sky, threatened at length to 
burftt oyer the scarcely nascent Confederacy. It 
,was at this sol^m^ juncture that a Committee of 
States was appointed to consider the question of a 
Aom promise. The deliberation of that Committee, 
happily for the Union and the world, resulted in 
the triumph of the principle of equality of repre- 
sentation, as regarded the Senate, the larger States 
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consenting that the smaller should be equally 
represented with them in the Upper House — pro- 
vided population and wealth were allowed to have 
their proper weight in the Lower. A happier 
adjustment between the contending claims of indi- 
vidual and State interests could not have been 
arrived at. The recommendation of the Committee 
was adopted by the Convention, and thus' the 
rock was avoided on which the Union had well nigh 
foundered ere it was scarcely launched. 

The example is instructive, if our rulers would 
but profit by iu The hopes, the fears, the interests, 
the passions, and the prejudices, which influenced 
the views of the States of America in 1787, will 
equally influence those of the Colonies of Australia 
in 1850. The smaller Colonies will object to a 
general Legislature consibtiug of but one Chamber, 
in which they would be overborne by the wealth and 
numbers of the larger, and the larger Colonies will 
object to a single Chamber, in which their wealth 
and numbers would be subjected to the control of the 
smaller. It is clear that, if the Colonies were con- 
sidering and determining this matter for themselves, 
and New South Wales were to propose that there 
should be but one Chamber, to consistof 25members^ 
of which it alone should have IV, such a proposal 
would not be listened to for a moment by the other 
Colonies. And can we expect them to adopt a system 
at our dictation, which they would scout if deter- 
mining the question for themselves? Why should 
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this preponderance be given to New South Wales ? 
Simply because New South Wales wishes it. But 
that which New South Wales could not voluntarily 
obtain from the sister Colonies, we have no right to 
insist upon on her behalf. As thirteen would be a 
quorum in the proposed Chamber, New South Wales 
would, unless, the Chamber was always full, have 
either all legislative power in her own hands, or 
sufficient power to check all legislative action. And 
even when the Chamber was quite full, with the 
aid of only one member from any oneof the other Co- 
lonies, she could always command a majority. Can 
it be supposed possible that a union can be effected 
on such terms as these ? The very imposition of 
such terms renders it extremely doubtful, ifit is in- 
tended that any union should ever be formed. If 
formed at all, it must be formed upon the principle 
,of giving too much power to neither the stronger 
nor the weaker party. Individual, must not be 
entirely sacrificed to State interests, nor State to 
individual interests. The only mode of obtaining 
a union is to effect a compromise, through the 
medium of a double Chamber, as was done in 
America. If a single Chamber is objectionable 
as a feature in the Local Government of a Colony, 
it is indefensible as a feature in a General Govern- 
ment for a union of the Colonies. There must, 
iji the latter case, be two Chambers, in one of 
which will be represented numbers and wealth, and 
in the other of which, the Colonies, for the pro- 
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lection of the weaker against the stronger, must be 
equally represented. 

In puling her present pretensions. New South 
Wales shoiuld take warning from what would ha^e 
been the fate of those States in America, wkidi 
in 17-87, contended for iqequality of representation^ 
had the principle been conceded to them* Vir^ 
ginia was then the most populous State in tlie 
Union, and fancied in her pride, that she wowki 
ever remain so. After her came Pennsylvania, ^nd 
Massachussetts. Tfaey were all then in advance of 
New York, and such States as Ohio and Kentucky 
had at the time, no exwtence. New York afterwards 
shot in advance of them all, and at this moment 
y irgihia is fourth in the list, Pennsylvania sec€«dv 
and Massachussetts about sixt^ or seventh. New 
York has now 34 Representatives in the Lower 
House, Pennsylvania 24, Ohio 21, Virginia only 15, 
and Massachussetts only 10. The census of the 
present year, asd the ine-apportionment of the repre* 
sentation to which it will give rise, will not, for the 
present, disturb the position of Pennsylvania, but it 
will put both Virginia and Massachussetts still further 
down the list. These States, therefore, which in 
i787, would have given the law to the rest of the 
XJnioni^ would long since have been overwhelmed 
by their own device, had they not reluctantly con- 
ceded^ the principle ^f equal representation to the 
Senate. New South Wales may well take warniug 
from this* 
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The pawners of the General Goverament are enu- 
merated in claufte 32. One rises from reading the 
article el the American. Constitution conferring 
upon Congress its different powers, with some de** 
finite idea td least of the scope of the legislative 
antlifirity of the Pederal Governmenti but it isalmost 
impossible, to form any distinct notion of the line 
intended to separate local from federal jurisdiction^ 
from the extraordinary jumble presented by the 
clause enumerating the powers of the General 
Assembly of A^istralia. If, in America, perplex- 
ing questions of interpretation sometimes arise, this 
clause provides that they shall never be wanting in 
Australia. 

The first power conceded to the General Assem- 
bly is that of disposing of the waste lands in such 
Colonic!^, as may have united together, and of 
the revenues derived therefrom. The power thus 
given to the people of the Ccdonies, which. unite in 
a federal union, over the waste lands within them» 
is certainly the greatest bait thrown out to them to 
enter into such a union. But there are many who 
will not be satisfied that the domain of the Crown 
should 'be thus: transfer red to the Colonies, unless, 
asan eqiiivalent, they undertake to d^&ay the whole 
of iheir. own civil asid military expenditure. The 
aext power conferred is that of Imposing and levy- 
ing certain duties, with a view, if possible, to mak- 
ing them uniform over the wliole continent. The 
A^stoibly fs next empowered ^ however, to dispose 
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of the revenues thence arising in a manner which 
cannot possibly give satisfaction to the Colonies. It 
is to allot to them respectively such portions of these 
revenues as it may deem fit. Now this allotment, to 
be satisfactory, can only take place on some just and 
well defined principle. Let the allotments be made, 
for instance, according to the ratio of representa- 
tion, and then the more populous and wealthy Colo- 
nies, which have contributed most to the aggregate 
revenue, will be sure of getting their just propor- 
tion. But the Assembly may " see fit" to make 
the smallest allotment to these very Colonies, a dis- 
tribution, to which, of course, they will not submit. 
Besides, there is nothing in the clause to prevent the 
Assembly from appropriating revenues raised in 
New South Wales to purposes in which Van Die- 
men's Land alone may have an interest. Such 
powers, if conceded, would be exceedingly dange- 
rous, but that they would become utterly inopera- 
tive. 

The next power conferred is of a most im- 
portant character, and is in these words : " For 
" the establishment of a General Supreme Court 
** to be a Court of Original Jurisdiction, or of 
** Appeal from any of the Courts of such Colonies 
** as aforesaid," — that is to say, such Colonies as 
have confederated. It is important that we should 
know whether the jurisdictions alluded to are to be 
conferred in the alternative, or in the conjunctive. 
Is it meant that the Court shall possess either ori* 
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ginal or appellate Jurisdiction, or that it shall 
possess both ? If only one or the other, and its 
jurisdiction should be exclusively original, the im- 
portant question is, to what is that jurisdiction to 
extend ? Is it to embrace federal matters only, or 
to comprehend local, with federal, matters ? To ex- 
tend it to local matters will only be to give to the 
Supreme Court, a very needless concurrent juris- 
diction, over such matters, with the Local Courts, 
unless it is intended to deprive the Local Courts 
of jurisdiction, so far as it is conferred upon the 
Supreme Court, whid^ cannot possibly be in con- 
templation. But to give the Supreme Court original 
jurisdiction of any kind, concurrent or exclusive, 
over local matters, would be to vest it with an 
authority which the Colonies could not recognise ; 
for it would be intolerable that a Court, not de- 
riving its authority from any of the Colonies, 
should interfere with the administration of justice 
between the citizens of any of them, in questions^ of 
a purely local character, depending, perhaps, for 
their decision, upon the current of local precedents, 
or the interpretation to be put upon local statutes. 
If, on the other hand, the jurisdiction of the Su- 
preme Court is to be exclusively appellate, the 
question, then, as in the former case is, to what is 
that jurisdiction to extend ? By the terms of the 
clause, it is to be a Court of Appeal from the Local 
Courts. If, by that is meant that an appeal is to 
lie to it from the Local Courts, in reference to local 
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matters, the same objectioQ holds good as to the 
embracing of similar matters within the original 
jurisdiction of the Court. There is also this addi- 
,tional objection, that such mi arrangement would 
superinduce a conflict between the federal and 
local tribunals. If the Supreme Court reversed 
a decision of a local tribunal, it would necessarily 
he armed with the power of carying its judgment 
into effect, so that federal ofiicers, derivinjg their au- 
thority solely from a federal Court, wou}d be em- 
powered to execute, in any of the Colonies, the 
judgment of that Court, in reference to a purely 
local dispute, and this too, when that judgment 
was in direct collision with a judgment of th^ local 
.Coqrt upon the same subject-matter. But if it is 
intended that an appeal shall lie from the Local 
.Courts to the Supreme Court, only in matters of 
federal import, the arrangement is equally objec- 
tionable, on the ground that it contemj^ates the 
conferring of original jurisdiction, upon the Local 
Courts, over questions of a federal bearing. The 
impracticability as well as the impolicy of this 
^will be seen and ack];iowledged, when we consider 
what a federal question may be. Suppose, for in- 
stance, that a dispute arises between a Colony and 
. the citizens of another Colony, can the latter, as 
plaintiffs, summon the former before the Courts of 
;the Colqny of which they are citizens, or will they 
, be obliged to resort to the Courts of the Colony, 
against which they are proceeding ? If the Colony 
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18 plaintiff, can it summon the citizens of the other 
Colony before its own Courts, or will it have to 
resort to the Tribunals of the Colony of which 
they are citizens ? Or take the case of a dispute 
between two Colonies — which can summon the other 
before its own Local Courts ? It is clear that, in 
these and similar cases, there will be a defect of 
justice, unless some other machinery is provided 
for the administration of justice in such cases, thaQ 
the Local Courts. That such machinery is not 
contemplated is evident from the fact, that the 
appellate power of the Supreme Court, is to have 
reference solely to the Local Courts. If jurisdic- 
tion, original and appellate, are to be conferred, in 
the conjunctive, upon the Supreme Court, the ob- 
jections will equally lie to extending the original 
or the appellate jurisdiction of the Supreme Court 
over local matters, or the original jurisdiction of 
the Local Courts over federal matters. 

But it may be said that all this is provided for 
by the words in the clause, which empower the 
General Assembly " to determine the extent of the 
** jurisdictidn, and regulate the course of proceed- 
" ing" oF the Supreme Court. But not so, for what- 
ever the General Assembly doest in this respect, 
must be within the Act, which is the fundamental 
law. It cannot, for instance, make the Supreme 
Court a Court of Appeal from any but the Local 
Courts. However it may deal with the extent of 
the jurisdiction in this case, it cannot get rid of the 
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objection, either thiit the Federal Court will have 
appellate jurisdiction over local matters, which it 
should not have, or that the Local Courts will have 
original jurisdiction over federal matters, which 
they should not have. 

The proper mode of proceeding would be for the 
Bill, in establishing the Supreme Court, to state 
specifically the character and extent of its juris- 
diction, whether original or appellate, or both. 
It should then empower the General Assembly to 
constitute inferior federal tribunals throughout the 
Colonies, which should have, exclusive of the Local 
Courts, original jurisdiction over all questions of 
a federal bearing. From these inferior Federal 
Courts alone should there be an appellate power 
lodged in the Supreme Court. This arrangement 
would entirely get rid of the objection as to the 
conflict of jurisdictions. The Local Courts should 
be independent, and their powers sufficient for all 
local questions ; that is to say, there should be no 
Court of Appeal in local questions, beyond the 
highest Local Court. In the same way the Federal 
Courts should be independent and all-sufficient 
quoad federal questions, there being no Court of 
Appeal on such questions beyond the highest Fe- 
deral Court. This, as it should do, would confine 
the jurisdiction of the Imperial tribunals solely to 
questions of an imperial bearing. That, as re- 
gards the different classes of Courts, such a 
division of power is not contemplated, is evident 
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from the 33rd clause, which provides that, in case 
of a conflict of authority between the Federal Go- 
vernment and any of the Local Governments, the 
question shall be decided by an Imperial Tribunal. 
What is the Supreme Federal Court for, if it is to 
be thus unceremoniously ousted of its jurisdiction, 
in a matter so obviously and so purely federal in 
its bearing. Should the conflict be between a 
Local Legislature and the Imperial Government, 
or between the latter and the Federal Legislature, 
the Judicial Committee of the Privy Council would, 
in that case, but in that case only, be the proper 
tribunal for the decision of the question. 

That a conflict of authority will arise between 
the Local Legislatures and the General Assembly 
is carefully provided for in the 33rd clause, which 
gives the Local Legislatures concurrent authority 
with the General Assembly, in all matters dele- 
gated to. the latter, with the exception of the ex- 
clusive power given to it over the waste lands. 
This clause would have been aptly named, had it 
been designated in the margin, " A clause for set- 
" ting the Colonies by the ears." 

Nothing can be more impolitic, when we have 
the power of settling them, than to leave open, 
between the Colonies, any questions of boundary. 
There is no question on which Anglo-Saxon com- 
munities are generally so sensitive and tenacious 
as on questions respecting territory. Twice were 
questions of boundary on the very verge of com- 
promising the peace between England and the 
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United States'; and it was a question of boundary 
which precipitated the late war between the latter 
power and Mexico. A question of boundary had 
also well nigh disturbed the internal harmony of 
the Union, when Ohio and Michigan were on the 
point of an armed collision ^ The same result was 
again threatenedi when Iowa and Missouri quar-' 
relied on a similar question. At this moment, too, 
an unadjusted boundary question is putting Te^cas 
in a semi-rebellious attitude to the rest of the 
Union* Yet it is with these warnings and ex- 
amples before us» that the Bill now before Parlia- 
ment proposes, by the 29th clause, to leave open 
so peculiarly delicate a question between Victoria 
and New South Wales. 

In connexion with the subject of federation, 
arises the important question of the locus in qtto 
of the federal capital The Bill empowers the 
Governor-General to convene the General Assembly 
at any place he chooses within any one of the 
Colonies. But it makes no provision for the 
General Government exercising exclusive muni- 
cipal jurisdiction, either permanent or temporary, 
over the particular place in which the Assembly 
may be convened. This will throw the General 
Government for protection, in case of need, upon 
the municipal resources, of one of the Local 
Governments, a circumstance which will concur 
with others, to create a jealousy in the other Colo- 
nies, of the influence which the Colony will acquire 
over the General Government, within whose ter- 
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ritory it establishes itself. It was to be able to 
protect itself in case of need, and to be independent 
of any local influences, that the Gieneral Govern- 
ment of the United Sikates removed from Philadel- 
phia, to the District of Columbia. But if the 
^ographical circumstances of Australia are op- 
posed to the idea of a general union, they are 
particularly so to the idea of a general capital 
whether within the limits of a Colony, or in 
a small but independent territory of its own. 
The first idea connected with such a capital, is, 
that it should be as central as possible. In Australia 
it cannot be otherwise than eccentric, unless, like 
Palmyra, it can be built in the desert, or a flying, 
or a floating capital, can be devised for the pur- 
pose. To fix the capital at Sydney, or at any other 
point, on or near the coast, would be to expect the 
federal system to turn upon an eccentric axis, 
around which it could not long continue to revolve. 
One word as to the powers of revision and amend- 
ment, already alluded to as conceded to the Co- 
lonists. It is evident that, in every case, in which 
the proposed single Chamber comes under Execu- 
tive control, no steps can be even initiated for an 
alteration, but such as are palatable to the local 
Executive — in other words, to Downing Street. It 
is also evident that in cases, in which, as in that 
of New South Wales, the popular element triumphs 
over the Executive and its nominees, every proposed 
change will be regarded and dealt with as an attack 
made by a victorious democracy upon the Colo- 
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nia]. Office. In either case, the power in question 
will prove illusory. The same may be said of the 
direct power vested in the General Assembly, to 
alter the Federal Constitution, as the character 
and action of that Assembly will depend upon, the 
turn which events will take in the difierent Legis- 
lative Councils, from which it is to spring. But 
whether the power of revision and amendment 
be or be not intended to be a substantial power 
in the hands of the Colonists, the Bill is, as re- 
gards this point, evidently at variance with itself. 
It vests in the Local Legislatures a power to amend 
and revise the Local Constitutions, and in the 
Federal Legislature a similar power as regards the 
Federal Constitution, but subject in both cases, to 
the assent of her Majesty in Council ; in other 
words, to the assent of the Colonial Minister. This 
is neither more nor less than ultimately vesting 
in Downing Street the whole power of alteration. 
Yet it seems, from the concluding part of the 32nd 
clause, that what, in this respect, neither the Local 
Legislature nor the Federal Assembly can do 
directly^ in their separate capacity, they can do 
indirectly^ in a collective capacity. The General 
Assembly is empowered in the concluding part of 
the clause named, to legislate for the Colonies on 
any other subject than those enumerated, provided 
it is requested to do so by the Legislative Councils 
of all the Colonies under its authority. Under 
this provision, it is evident that what the Colonies 
cannot do directly for themselves, in the way of 
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altering their Constitution, they can have indirectly 
done for them, by petitioning the General Assem- 
bly to do it. It also appears that what the General 
Assembly cannot directly do in the way of altering 
the Federal Constitution, without the express as- 
sent of Downing Street, it can indirectly do, pro- 
vided the Legislative Councils unite as before, 
in petitioning for it. Thus, any law which the 
Legislative Councils may pass respecting the sums 
appropriated to Public Worship, must be expressly 
reserved for the signification of her Majesty's plea- 
sure ; but if the Legislative Councils should unite, 
and request the General Assembly to pass any law 
respecting these sums, it might, under the provi- 
sion alluded to, do so, without the measure being 
so expressly reserved. And so, with any matter 
appertaining to the Federal Constitution, which 
must be so reserved, should the Assembly proceed 
to alter the Constitution without being requested 
to do so by the Legislative Councils. The 
Bill thus makes provision for doing indirectly in 
one part, what it forbids being done directly in 
another. 

I have now completed, though in a hurried 
manner, the task, which I have undertaken, — not 
to propose ^ny scheme of government for the Aus- 
tralian Colonies, but simply to analyze that sub- 
mitted by Her Majesty's Government to Parlia- 
ment. I believe, however, that I have said enough 
to shew that, where it is practicable, it is so only 
for mischief, and that, both in its outline and 
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its details, it is, in the main, unsuited to the 
exigencies of the Colonies, and to the wants, 
views, feelings, and prejudices of their people. It 
is neither adapted to their present circumstances, 
nor compatible with the requirements of their fu- 
ture developtiient. To frame a Constitution for a 
matured society is no easy matter — to devise one, 
which will meet the present circumstances, and 
adapt itself to the future wants of rising commu- 
nities, is more difficult stilL In this respect, while 
it is difficult for such communities to suit them- 
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selves, it is almost impossible for others at a dis- 
tance to provide for them. Under these circum- 
stances, it is better for all parties to devolve upon 
the communities most deeply interested, the task 
and the responsibility of framing institutions for 
themselves. Let us then as we are competent to do, 
clearly define what are Imperial, and what Local 
matters, and having done so, at once manfully 
surrender to the Colonists the entire and unlimited 
control over their own local affairs. This would, 
of course, require a surrender, at the hands of the 
Colonial Office, of the dearly cherished veto, as 
respects local matters, but it may console itself for 
the loss, b}^ the reflection, that its retention is 
likely to be far more dangerous than it can ever 
be useful. 
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